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Sale and lease back transactions in terms of VAT 

We would like to briefly outline the recent case of the European Court of Justice (ECJ), which dealt with 
the sale and lease back of capital goods in terms of VAT. The ECJ dealt in the Case C-201/18 
Mydibel SA with a question whether there are from the VAT point of view two separate transactions or a 
single transaction, a financial transaction. 

Adjustment of deducted VAT 
because of sale and lease back 
transaction 

In the Case C-201/18, the ECJ dealt with the 
issues concerning the adjustment of VAT 
deducted from the real estate, which was the 
subject of sale and lease back transactions 
which were not subject to VAT. 

In the given case, the Belgian company Mydibel 
owned the real estate, where applied a 
deduction of VAT on the invoices for their 
construction, rebuilding and renovation. 

In order to increase liquidity, Mydibel entered 
into a sale and lease back transactions with two 
financial institutions, not subject to VAT and 
relating to this real estate.  

On the one hand, Mydibel concluded a contract 
for the establishment of a long-term lease for 
99 years in favor of these financial institutions 
for the immediate payment of the rent.  

On the other hand, Mydibel entered into a 
leasing contract by which financial institutions 
abandoned the right to use the real estate to 
Mydibel for 15 years without the possibility of 
terminating the contract for the payment of a 
quarterly rent corresponding to the previously 
mentioned rent payment plus interest. According 
to the latest lease contract, Mydibel also has a 
call option after the lease contract expires. 

The principle of VAT neutrality and 
equal treatment 

After the tax audit, the Belgian Tax authority 
requested the adjustment of the deducted VAT 
initially applied to the construction, rebuilding 
and renovation of the buildings in question.  

Subsequently, the case was brought to the 
Belgian court, which referred questions for a 
preliminary ruling to the ECJ on whether the 
rules of Council Directive 2006/112/EC on the 
common system of VAT impose an obligation to 
adjust the deducted VAT initially deducted 
correctly and whether the imposition of such an 
adjustment is in accordance with the principle of 
VAT neutrality and equal treatment, given that: 

 sale and lease back consists of the combined 
and simultaneous granting of a long-term 
lease (that is a time-limited right in rem) to 
the two financial institutions by the taxable 
person and the leasing to this taxable person 
by the financial institutions, 

 this sale and lease back transaction 
represents a purely financial transaction the 
purpose of which is to increase the liquidity of 
the taxable person, 

 the sale and lease back transaction is not 
subject to VAT, 

 immovable property acquired as capital 
goods is held by the taxable person and used 
consistently and permanently for the taxable 
activity of the taxable person both before and 
after the transaction. 

The number of transactions 

The ECJ assumed that real estate to be capital 
goods because it fulfilled the definition of capital 
goods according to which it is goods used for 
economic activity and is characterized by a 
constant nature and value.  

According to the ECJ, it was necessary to 
determine whether it was one or two 
separate transactions. 

According to the ECJ, these transactions cannot 
be considered as 'supplies of goods', since the 
rights transferred to financial institutions as 
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a result of these transactions, namely the 
civil rights of long-term lease reduced by the 
leasing rights of Mydibel, do not entitle those 
institutions to dispose of the immovable 
property in question as if they were their 
owners. 

In the given case, the ECJ concluded that the 
sale and lease back transactions were closely 
linked together and constitute one inseparable 
economic transaction.  

The ECJ further stated that it was purely a 
liquidity-enhancing financial transaction, 
whereby the property was held by a company 
that used it continuously to perform an economic 
activity, therefore these transactions could not 
be considered as a supply of capital goods and 
therefore no adjustment of the deducted VAT 
was required. 

Disclaimer 

Please note that our publications have been prepared for 
general guidance on the matter and do not represent a 
customized professional advice. Furthermore, because the 
legislation is changing continuously, some of the 
information may have been modified after the publication 
has been released. Accace does not take any 
responsibility and is not liable for any potential risks or 
damages caused by taking actions based on the 
information provided herein. 

Want more news like this? 

Subscribe! 

https://accace.com/subscribers-en/?utm_source=Newsletter_Link_Click&utm_medium=PDF&utm_campaign=English_Language_News_Flash
https://accace.com/subscribers-en/?utm_source=Newsletter_Link_Click&utm_medium=PDF&utm_campaign=English_Language_News_Flash�
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Contact  
Katarína Balogová 

Tax Director 

E-Mail: Katarina.Balogova@accace.com 

Phone: +421 2 325 53 000 

About Accace  
Originally established in Central and Eastern Europe in 2006, Accace ranks among the leading 
outsourcing and consultancy providers in this region. We have vast experience with handling small to 
large scale, multi-country outsourcing projects and providing comprehensive range of services to over  
2 000 customers. 

Accace operates internationally as Accace Circle, a business community of Accace branches and our 
reliable partners, that provides unified, expert services and streamlined processes under one account 
management and shared online platform. 

More about us on www.accace.com  

https://www.facebook.com/Accace
https://twitter.com/Accace_Global
https://www.linkedin.com/company/accace
mailto:Katarina.Balogova@accace.com
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